1. Who is subject to USERRA? 

All employers and employees are subject to USERRA, with rare exceptions. An attorney employing a legal secretary or paralegal is subject to USERRA. A part-time employee in a case I mediated was reemployed after the employer realized USERRA also gives such employees reemployment rights. 

2. Does USERRA apply if a service member volunteers for military service? 

Yes. This is the most misunderstood part of USERRA. Employers often believe that the employee does not have to be rehired because the employee volunteered to serve. In a recent case, an employer was not rehiring the service member because he volunteered for a military mission, but agreed to reemploy him during mediation. 

3. Does an employee have to get the employer’s permission to leave for military service? 

No, but the service member must give notice of military duty to the employer, unless prevented by military necessity. 

4. How long can the service member be absent from work and still have reemployment rights? 

A service member is entitled to reemployment if the cumulative length of all absences from that employer does not exceed five years. Frequently I have cases in which a service member has had military training, summer duty, and multiple deployments, all while working at the same company. 

5. Does the employer have to put the service member back in the same job upon return?


Usually the employee must be reemployed in the escalator position, which is the position the employee would have attained if employment had not been interrupted by military service. If the employee is not qualified for that position, and depending upon the length of service, the employee must be reemployed in the pre-service position or in a similar position with like seniority, status, and pay. The “status” requirement leads to the greatest number of disputes. Mediations involve service members who worked during the day before deployment and, upon return, were placed on the night shift; or worked within five miles of home and were reemployed at a branch office an hour away; or left for service as a manager, but were then required to perform satisfactorily for six months before becoming a manager again, all actions against USERRA.


6. Can an employer require that a service member use vacation time for training days or other military duty?
No, but the service member can choose to use vacation time for military service days.

7. How soon does a service member have to return to work after military service? 

This is determined by the duration of service and ranges from a few days to 90 days. USERRA does not specify, howev-er, a time certain that a service member can take off work before reporting for military duty. The DOL regulations require a reasonable time to get personal affairs in order. I mediated cases in which employees requested several months off prior to deployment, but the cases were resolved by allowing two or three weeks. 

8. Is the employer required to reemploy the service member by a certain time? 

An employee is entitled to prompt reinstatement. This is a source of many disputes, since the employer often has someone else performing the service member’s job and needs time to move that employee or find a similar position for the returning service member. The general rule is that reemployment must occur within two weeks of return. 

Sometimes the employer believes that the current employee is doing a better job than the service member who left. Unless the employer can find a similar position for the returning serv-ice member, the employee performing the job in the service member’s absence should be moved


9. Is a service member protected from discharge after reemployment? 

An employee is protected from discharge for either 180 days or one year, depending on the length of the absence. However, USERRA does not protect an employee from being terminated for cause. I have had cases in which the employer terminates the service member upon return, claiming bad conduct before he or she left for service. In mediation, these are usually resolved with reinstatement because there is rarely documenta-tion of such conduct prior to the service member leaving for duty. I also have had cases in which service members believed incorrectly that the one-year provision prevented their termination, although there was cause to terminate. 

10. Can an employer do more for a service member than the statute requires? 

Yes, USERRA is a floor, not a ceiling. Some companies pay the service member the differential between the higher civilian pay and the military pay, and a few even pay the entire civilian salary while the service member is on active duty and also receiving military pay. Each year, at the Freedom Awards Dinner in Washington, D.C., ESGR honors 15 companies that go above and beyond in their support for the military. 

Conclusion 

Our National Guard and Reserve members make tremendous sacrifices every day to serve our nation. Our civilian employers are also valued contributors to our nation’s defense through the role they play in a service member’s life. Because of the difficulties they each face, disagreements about job issues arise. Through my volunteer work in mediating cases between service members and employers for the Department of Defense, I have been able to give back to my country. I am blessed to have helped in some small way to reduce the stress and disruption service members experience when they have to leave home and to help employers resolve business difficulties that result when they have to function without an employee. I am grateful for this unique volunteer opportunity. 

